ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON

No. 98-0 23
DATE | SSUED: November 9, 1998
| SSUED TO Howard Swanson, Grand Forks Gty Attorney

C TI ZEN S REQUEST FOR OPI NI ON

On August 4, 1998, this office received a request for an opinion
under N.D.C.C. 8§ 44-04-21.1 from Jerry Youngberg aski ng whet her G and
Forks Homes, Inc., violated ND. CC. 8§ 44-04-19 by holding an
executive session w thout invoking any applicable exception to that
statute. On August 10, 1998, this office received a simlar request
fromJerry Wal et zko al |l eging the sane viol ation.

FACTS PRESENTED

On July 29, 1998, M. Youngberg and M. \Waletzko were asked to |eave
for a part of a neeting of the board of directors of Gand Forks
Hones, Inc., a North Dakota nonprofit corporation forned in 1971 by a
group of churches in Gand Forks. Grand Forks Hones is currently
developing an affordable housing project in Gand Forks as
repl acement housing for famlies displaced by the 1997 fl ood. The
two subdivisions being developed are called Congressional One and
Congr essi onal Two. M. Wiletzko and M. Youngberg, who are both
realtors, were asked to |eave the portion of the G and Forks Hones'
Board neeting during which the Board discussed its listing contracts
Withl various realtors to sell the hones in Congressional One and
Two.

Grand Forks Hones has several ties to the Gty of Gand Forks,
including the Departnment of Urban Devel opnent and the G and Forks
Housi ng Authority. First, the Gand Forks Housing Authority has
provided rmanagenent services to Gand Forks Homes since the
corporation was forned in 1971. According to both the Cty and G and

Y'If Gand Forks Hones is a public entity, it is very likely that
this portion of the neeting could have been closed under the open
nmeet i ngs exception in N.D.C.C. 8§ 44-04-19.1(7) for contract
negotiation strategy sessions if the procedural steps in ND CC
8§ 44-04-19.2 had been followed and public notice provided under
N.D.C. C. § 44-04-20.
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Forks Hones, these nanagenent services have not been provided for
free, but are paid for by Gand Forks Homes under agreenents with the
Grand Forks Housing Authority.

Second, the City purchased the land on which Congressional One and
Two are being developed for $4.1 nmillion, and sold the land to G and
Forks Homes for $12,000 an acre.? 1In a tel ephone conversation with a
staff attorney in this office, city officials indicated that the
price paid by Grand Forks Homes per acre for undevel oped residential
land was consistent with current nmarket prices considering G and
For ks Homes' agreenent to make the necessary internal inprovenents at
its own expense rather than have those expenses charged to the
property as special assessnents.

Third, the Gty has issued housing facility revenue bonds on behalf
of Grand Forks Hones. The City has indicated that it has no
financial obligation under the bonds.

Fourth, the City gave sone Comrunity Devel opnent Bl ock G ant (CDBG
nmoney to Grand Forks Hones to support the housing project. Most
recently, the City Council allocated additional Cty funds to the
G and Forks Job Devel opnent Authority (JDA) for a possible loan to
G and For ks Hones.

Finally, the G and Forks Housing Authority is listed as a co-borrower
of funds, along with Grand Forks Hones, from the Federal National
Mort gage Associ ation (Fanni e Mae).
| SSUE
Whet her Grand Forks Homes is a "public entity" subject to the state
open records and neetings | aws.
ANALYSI S
Al'l records and neetings of a "public entity" are required to be open

to the public wunless otherwise specifically provided by |aw
N.D.C.C. 88 44-04-18, 44-04-19. This office recently summarized the

2 The City's purchase consisted of approximately 122 acres, sone of
whi ch was comercial property that was re-zoned to residential before
being sold to Grand Forks Hones.
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ways in which a nonprofit corporation may be subject to the open
records and neetings | aws:

1. The organization is delegated authority by a
governing body of a public entity. See N.D.CC
8§ 44-04-17.1(6) (definition of "governing body").

2. The organization is created or recognized by
state |aw, or by an action of a political
subdi vision, to exercise public authority or perform
a governnmental function. See N D.CC 8§ 44-04-
17.1(12)(a) (definition of "public entity").

3. The organization is supported in whole or in
part by public funds or is expending public funds.
See N.D.C.C. § 44-04-17.1(9), (12)(c) (definitions of
"organi zati on or agency supported in whole or in part
by public funds" and "public entity").

4. The organization is an agent or agency of a
public entity performng a governnental function on
behal f of a public entity [or] having possession or
custody of records of +the public entity. See
N.D. C. C § 44-04-17.1(12), (15) (definitions of
"public entity" and "record").

1998 N.D. Op. Att'y Gen. O 104, O 107.

In the situation presented here, the Gand Forks City Attorney has
indicated that the Gty has not created Gand Forks Homes or
aut hori zed the corporation to perform a governmental function on the
City's behalf, and that Gand Forks Hones has not been del egated
authority fromeither the Gand Forks City Council or the Grand Forks
Housing Authority Board of Directors. Thus, whether G and Forks
Homes is a public entity depends on whether it is 1) supported in
whole or in part by public funds or 2) recognized by the Gty of
Grand Forks or the Gand Forks Housing Authority to perform a
governnment al function

The phrase "organi zati on or agency supported in whole or in part
by public funds" neans:

[Aln organi zati on or agency in any form which has received
public funds exceeding the fair market value of any goods
or services given in exchange for the public funds,
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whet her through grants, nmenbership dues, fees, or any
ot her payment. An exchange nust be concl usively presuned
to be for fair market value, and does not constitute
support by public funds, when an organi zation or agency
receives a benefit under any authorized econonic
devel opnent program

N.D.C.C. § 44-04-17.1(9) (enphasis added). "Public funds" nmeans
"funds received from the state or any political subdivision of the
state,” N.D.C.C. 8§ 44-04-17.1(13), which would not include funds
provided directly fromthe federal governnment to the organi zation

An organi zation is not supported by public funds, under the statutory
definition in ND.C.C. § 44-04-17.1(9), if the funds the organi zation
has received were provided in exchange for goods or services having
an equivalent fair market val ue. Here, G and Forks Honmes has paid
fair market value for the managenent services and residential land it
received from the City and the Gand Forks Housing Authority.
Simlarly, the responsibility to pay off the bonds issued by the City
bel ongs to Grand Forks Homes, and in case of default, the Cty would
not be responsible for paying off the debt. See, e.g.
N.D.C.C. 8 40-57-15 (revenue bonds are not general obligation of the
municipality that issued the bonds); Blankenship v. Brazos Hi gher
Educ. Auth., Inc., 975 S.wW2d 353, 360-61 (Tex. App. 1998) (sale of
revenue bonds does not constitute support by public funds).

The CDBG noney and proposed |oan fromthe JDA are slightly different.
Al though the original source of the CDBG noney was the federa
government, the noney was received fromthe Cty, and therefore was
"public funds" under N.D.C.C. 8§ 44-04-17.1(13). Nevert hel ess, the
definition of "supported in whole or in part by public funds”
specifically excludes grants received under an authorized economc
devel opnent program N.D.C.C. 8§ 44-04-17.1(9). | agree with the
position of Grand Forks Homes that the CDBG grants are nade under an
aut hori zed economc devel opnent program and therefore do not
constitute "support” under ND CC 8§ 44-04-17.1(9). The sane
conclusion applies to the proposed |loan from the JDA. See, e.g.,
N.D.C.C. ch. 40-57.4 (city job devel opnent authorities).

The transaction involving Gand Forks Hones which |ooks nobst |ike
support by public funds is the Gand Forks Housing Authority's
co-signing of an unsecured |oan from Fannie Mae. The phrase "public
funds" is generally defined to nmean nobney or negotiable instrunents
bel onging to the governnment or in the hands of public officials.
Droste v. Kerner, 217 N.E. 2d 73 (Ill. 1966); Black's Law Dictionary
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1229 (6'" ed. 1990). See also N.D.C.C. § 21-04-01(5); Adanms County
Record v. Geater North Dakota Ass'n, 529 N.W2d 830 (N D. 1995)
(GNDA). Here, no cash has been paid to Fannie Mae on behalf of G and
Forks Homes by the G and Forks Housing Authority; the Gand Forks
Housing Authority has sinply co-signed a | oan. However, the
definition of "public funds” in ND. C C. 8§ 44-04-17.1(13) refers to
"funds" received from the state or a political subdivision of the
state. The term "funds" has a broader neaning than noney, and can
i ncl ude cash and property of every kind. Black's Law Dictionary 673.

The issue of whether donations of real property or other non-cash
property constitute support by public funds was addressed in
Sebastian County Chapter of the Anerican Red Cross v. Watherford,
846 S.wW2d 641 (Ark. 1993). In that case, a city leased public
property to a private corporation for one dollar per year, which the
corporation admtted was a form of support. A majority of the court
concluded that leasing public property for significantly |less than
fair market value was not support by "public funds," a phrase which
the court held was limted to "noneys belonging to the governnent."
Id. at 644-45. One judge dissented, noting that the plain nmeaning of
the term "funds" was not |limted to cash, and that there was no
functional difference between donating cash to a corporation and
donating other property or assets with an equivalent cash value to
the sanme corporation. Id. at 646. In either case, there is a
subsidy to a private corporation which causes a reduction in public
funds. 1d.

The differing opinions in Sebastian County denonstrate that the term
"funds” in N.D.C C 8 44-04-17.1(13) is ambiguous.? When
interpreting an anbiguous term in a statute, it is appropriate to
consi der the purpose of the statute, the consequences of a particular
construction, and ot her | aws on t he sane subj ect .
NDCC 8§ 1-02-39; KimGo v. J.P. Furlong Enterprises, Inc., 460
N.W2d 694 (N. D. 1990).

The general purpose of the open records and neetings laws is to
provide the public with the right and the neans to determ ne how
public funds are spent and how government business is conducted.
G\DA, 529 N.W2d 833. The open records and neetings |aws should be
construed liberally in favor of this purpose, and exceptions to those
laws nust be specific. N.D.C.C. 88 1-02-01, 44-04-18, 44-04-19;

3 The plain nmeaning of the term payment in N.D.C.C. § 44-04-17.1(9)
also is not limted to noney, but includes delivery of other property
or assets. Black's Law Dictionary 1129.
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Hovet v. Hebron Public School Dist., 419 NW2d 189 (N.D. 1988). It
woul d thwart the broad purpose of the open records and neetings | aws,
and yield absurd results, to conclude that "supported . . . by public

funds" in N.D.C.C. 8 44-04-17.1(9) applies to cash paynents but not
to donations of valuable property or other assets with an equival ent
cash value. As the dissent observed in Sebastian County, there is no
significant difference between support through paynments of cash and
support through donations of other assets. 846 S.W2d at 646.

In GNDA, the mmjority and concurring opinions both observed the
simlarity between "support"™ by public funds under the open records
and neetings |laws and "donations" of public funds under article X
section 18 of the North Dakota Constitution. 529 N W2d at 835, 839.
Both provisions are ained at ensuring accountability for the use of
public funds. |In addition, a public entity cannot give "support” to
a private corporation for purposes of the open records and neetings
| aws unl ess the paynent serves an appropriate public purpose under
article X, section 18. G\DA 529 NW2d at 836 n.1.

Article X  section 18 prohibits the state and its political
subdi visions from |oaning funds, extending their credit, or making
donations to a private corporation except for reasonable support of
the poor or in connection with an internal inprovenent or an
i ndustry, enterprise, or business. See generally Gipentrog v. Gty
of Wahpeton, 126 N.W2d 230 (N.D. 1964). Under this constitutional
provi sion, transactions with Gand Forks Hones at fair market val ue
are permtted, but the G and Forks Housing Authority is prohibited
from co-signing a loan from Fannie Mae to G and Forks Hones unl ess
the Authority's credit is being extended pursuant to an authorized
enterprise. See 1993 ND Op. Att'y GCen. L-129 (political
subdivision may not guarantee loan to private corporation unless
pursuant to an authorized industry, Dbusiness, or enterprise).
Al though it is unknown at this tinme whether G and Forks Hones wil |
default on the loan, and whether the assets of the Gand Forks
Housing Authority will be obligated to pay off the debt, the fact
remains that the credit of a public entity is a valuable asset which
in this case has been given away for free.

Based on the broad purpose of the open records and neetings |aws, the
consequences of the two possible interpretations of the term "funds,"
and the interaction of the open records and neetings laws wth
article X, section 18 of the North Dakota Constitution, it is ny
opinion that the definition of "public funds" in N D C C. 8§ 44-04-
17.1(13) includes cash and any other assets or property which have a
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significant econonmic value.* It is ny further opinion that a
corporation is "supported . . . by public funds" wunder ND.C C

8§ 44-04-17.1(13), and therefore subject to the open records and
meetings laws, if it has received cash or other valuable assets that
woul d be prohibited under article X, section 18 unless nade for
reasonabl e support of the poor or in connection with an authorized
i nternal inprovenment, business, industry, or enterprise. Because the
Grand Forks Housing Authority's co-signing the loan to Grand Forks
Homes is a donation under article X, section 18, it also constitutes
support by public funds under N.D.C. C. § 44-04-17.1(9).

There is an additional basis for concluding that G and Forks Homes is
a "public entity." As discussed earlier in this opinion, the
definition of "public entity" includes entities recognized by a
resolution of a political subdivision to perform a governnental
function. NND.C.C. § 44-04-17.1(12)(b). Here, the resolution passed
by the Grand Forks Housing Authority Board to co-sign the |loan from
Fannie Mae states that "the Housing Authority of the Cty of Gand
Forks North Dakota and Grand Forks Honmes, Inc., a North Dakota Non-
profit Organization, are collaborating on the developnent and
construction of new hones in a devel opi ng subdivision |ocated within

the City limts of the Gty of Gand Forks North Dakota." It is ny
opinion that this resolution recognizes Gand Forks Homes as
perform ng a governnental function, i.e. devel opi ng Congressional One

and Two in collaboration with the G and Forks Housing Authority.
CONCLUSI ON

It is my opinion that Gand Forks Homes, Inc. is a "public entity"
subject to the state open records and neetings |aws because it is
supported in part by public funds and is recognized by a resolution
of a political subdivision as performng a governnmental function.
Therefore, G and Forks Homes, Inc. violated N.D.C.C. § 44-04-19, the
open neetings law, by holding an executive session wthout invoking
any applicable exception to that statute.

4 This conclusion would not apply to de mininmis contributions of

property or assets, such as occasional use of a public neeting room

In such a case, although the contribution would be for the genera

support of the organization, the contribution would have little or no
econom ¢ value and the trivial amunt of support would not justify
exposing all the financial records of a private corporation to public
scrutiny. N.D.C.C. § 31-11-05(24) ("[t]he law disregards trifles");
Saefke v. VandeWalle, 279 N.W2d 415 (N.D. 1979); 1996 N.D. Op. Att'y
Gen. 60 ("trivial" uses of state property not prohibited).
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STEPS NEEDED TO REMEDY VI CLATI ON

The Board nust hold a new neeting, preceded by public notice in
conpliance with N.D.C.C. §44-04-20, during which it nust recreate
its discussion during the executive session on July 29 in either an
open neeting, or in an executive session that is specifically
authorized by law, recorded on audio or video tape, and otherw se
held in conpliance with the procedures in N.D.C. C. § 44-04-19. 2.

Failure to issue a notice of a neeting or take other corrective
measures as described in this opinion within seven days of the date
this opinion is issued will result in mandatory costs, disbursenents,
and reasonable attorney fees if the person requesting the opinion
prevails in a civil action under N.D.C.C. 8§ 44-04-21.2. NDCZC 8§
44-04-21.1(2). It may also result in personal liability for the
person or persons responsible for the nonconpliance. 1d.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral



